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Conference 

THE COURT: That is to move. 

MR. COFFEY: Your Honor, yes. Of course. 

THE COURT: Okay. All right. 

Now, having thought about this some in preparation for 

this afternoon, it seemed to me that even though the ERISA case 

is not covered by the PSLRA stay, we might best be served if we 

just deferred all discovery until pleadings are taken care of, 

including the motions. Anybody have a problem with that? 

MR. FARRELL: Your Honor, Scott Farre11 from Wolf 

Haldenstein on behalf of the ERISA plaintiffs. 

We generally agree with your Honor that the interest 

of efficiency would be served by putting off discovery. We 

would just ask, and we've coordinated with counsel for the 

individual defendants, that there be a limited exception for 

ERISA specific discovery to go forward, your Honor. 

THE COURT: What does the defense have to say about 

that? 

MR. CHEPIGA: Your Honor, we -- I'm not dealing with 

counsel on that case, but I think we have an agreement we would 

produce ERISA plan documents to the plaintiffs. Although I 

don't understand that the plaintiffs intend to amended the 

complaint if there was a schedule in place for the briefing on 

that case, and in fact I believe a letter was delivered to your 

Honor this morning asking for slight extensions to that 

schedule which would still -- 
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THE COURT: I'm sure that letter got delivered to the 

bomb sniffing dogs first and I have not been favored with it. 

MR. CHEPIGA: That's why I mention it. It just asks 

for a slight extension of two weeks or so in the ERISA briefing 

schedule. 

THE COURT: All right, So tell me what the proposed 

ERISA briefing schedule is. 

MR. CHEPIGA: The proposed schedule that we have 

agreed on is that we would file the response -- the motion on 

February 13th instead of January 23rd. 

rep1 

THE COURT: And the answer? 

MR. CHEPIGA: And the opposition briefs March 19th and 

7 April 3rd. 

THE COURT: Okay. That's fine. 

MR. CHEPIGA: Thank you. 

THE COURT: Okay. So we're going to have an amended 

complaint in the equity debt case. What about the mortgage 

backed securities case, any motion of amending that? 

MR. LOMETTI: Yes, your Honor. Chris Lometti from 

Schoengold. We'd like to amend the complaint, the complaint -- 

there was a prior stipulation entered into which gave us 60 

days to file that complaint. 

THE COURT: Sometime ago. 

MR. LOMETI: Sometime ago. 

THE COURT: Well, why don't you go on the same 
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schedule as the other case. 

MR. LOMETI: That's fine, your Honor. 

THE COURT: Okay. Now, let's talk about these amended 

complaints. I've forgotten how long the current thing is. 

Mr. Coffey, how long? 

MR. COFFEY: It's about 160 pages, your Honor. 

THE COURT: You know, they're totally impossible to 

deal with at that length, they just are. I try to sit there 

and say to yourself has a fraud been alleged with 

particularity, and all you know is something's been alleged at 

enormous length, but God knows what. You just can't keep it in 

your head. 

MR. COFFEY: Your Honor, I assume you're speaking 

generally and -- 

THE COURT: Yes. No, I haven't read yours. 

MR. COFFEY: Well, your Honor -- 

THE COURT: I'm thinking of Mr. Sabella's complaint. 

MR. COFFEY: Well, I feel your pain, your Honor. But 

we obviously feel constrained by the requirements of the PSLRA 

and the very effective advocacy of the fellows at the back 

table here. But we're happy to accept guidance. YOU know, we 

try to make it as tight as we can, but, you know the case law 

is what it is, and the trends have been what they've been, and 

it's difficult to do this in what would ordinarily be a 

reasonable number of pages. 
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THE COURT: Well, you know -- and I say this without 

having looked at yours -- but I get these Securities Exchange 

Act complaints, and if I get a hundred page complaint, 

sometimes 70 pages are direct quotations out of various SEC 

filings at enormous length with an occasional sentence bold 

faced or something. I'm not sure what purpose it serves. And 

then there's the recapitulation of every newspaper article ever 

written. 

MR. COFFEY: Well, and I now know you're not reading 

our complaint. 

Your Honor, message received. We will endeavor to be 

as crisp and as focused as we can be. 

things to incorporate by reference to be a little bit leaner 

Maybe there's some 

and meaner, but we'll do the best we can. 

THE COURT: You mean to say you get meaner? 

MR. COFFEY: I was taught well, your Honor. 

so We hear you and -- but I, having had our 

discussions with Mr. Girard, the complaint that we contemplated 

filing in 30 days is now going to be a much heftier piece of 

work in 45. We've already had discussions about how to handle 

that. It's going to be a challenge. But we hear you and we 

will cut down on the surplusage and rhetoric and get right to 

it as best we can. 

THE COURT: You know, I won't just pull a number out 

of the air and set a page limit, but I will tell you this. If 
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I think it's too long, once I get it, I'm just going to dismiss 

it under Rule 8 with leave to replead, and we can go around 

that circle as long as you guys want, you know, to a final 

resting place if that's what has to happen. 

MR. COFFEY: Your Honor, I for one am happy to accept 

that challenge, understanding that an argument that our 

complaint is insufficient for lack of detail. 

THE COURT: Oh, yeah. Look, I understand the other 

side of the argument. I do. 

MR. COFFEY: Okay. 

THE COURT: I'm not unmindful of it at all, but 

something's got to change, before all the district judges in 

America go blind. 

Okay. Let me see whether I have anything else on my 

list here. 

Is it premature to talk about having you consult with 

one another about document depository or is that now totally 

obsolete in the age of DVD's and web sites? 

about that? I know, the settlement value of the case just went 

up. It would be a mistake to think that. All right, just -- 

MR. CHEPIGA: Your Honor, we can consult about that. 

Anybody thought 

I don't know that it's necessary, but we can talk about that. 

THE COURT: All right. Anything else anybody wants to 

discuss this afternoon? 

MR. CHEPIGA: Yes, your Honor. There's one thing I 
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just want to remind the Court. I don't think it will affect 

anything you've done today, but there is that MDL motion. It 

is scheduled for argument on January 29th. If it goes the way 

I believe it should, about 11 more cases will be coming your 

way. I think four of them are individual actions, the others 

are class actions, but I don't think it should affect us, to 

remind the Court that's out there and there may be other 

tagalongs yet to be filed. 

THE COURT: I'm aware of that and we'll see what 

happens. Maybe somebody will take this all off my hands. 

Okay. All right, I thank you all. 

MR. CHEPIGA: Thank you, your Honor. 

MR. COFFEY: Thank you, your Honor. 

THE DEPUTY CLERK: All rise. 

(Adjourned) 
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BEFORE THE JUDICIAL PANEL ON
MULTI-DISTRICT LITIGATIONIn re: )

)
LEHMAN BROTHERS HOLDINGS, INC. )
SECURITIES & EMPLOYEE RETIREMENT )
INCOME SECURITY ACT (ERISA) )LITIGATION )

)

MDL Docket No. 2017

PLAINTIFF'S OPPOSITION TO MOTION TO TRANSFER
AND COORDINATE PURSUANT TO 28 U.S.C. § 1407

PRELIMINARY STATEMENT

Comes now Glen Deathrow, Madeline Dimodica, Barbara Kattell, Rena Caldwell, Cecil

Mease, Henry Napierala, Linda Napierala, Michael Shipley, and Guy Warden (collectively

"Plaintiffs" or "Arkansas Plaintiffs"), plaintiffs in the actions brought pursuant to Sections 11,

12(A)(2) and 15 of the Securities Act of1933 now pending in the United States District Courts for

the Eastern District of Arkansas i and the Western District of Arkansas2 (collectively the "Arkansas

Cases") and hereby respectfully submit this opposition to the transfer and coordination of this action

Plaintiffs Deathrow, Dimodica and Kattell, Case No. 4:08-CV-04149, have their action pending
before the Honorable James Leon Holmes.

Plaintiffs Caldwell and Mease, Case No. 2:08-CV-02123, Mease, Case No. 2:08-CV-02124,
Napierala, Case No. 2:08-CV-02127, Shipley, Case No. 2:08-CV-02125, and Warden, Case No.
2:08-CV-02126 have their actions pending before the Honorable Jimm Larr Hendren.
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to the United States District Court for the Southern District ofN ew York ("Southern District ofN ew

York"), filed by Michael L. Ainslie, John F. Akers, Roger S. Berlind, Thomas H. Cruikshank,

Marsha Johnson Evans, Sir Christopher Gent, Roland A. Hernandez, Henr Kaufman, John D.

Macomber, and Chrstopher O'Meara (collectively, the "Defendants" or the "Movants").

I. INTRODUCTION

Defendants' Motion to Transfer under 28 U. S. C. § 1407 ("Motion to Transfer") involves nine

actions outside the Southern District of New York, with six of those actions originally brought in

state court by the Arkansas Plaintiffs.3 The Motion to Transfer seeks to move all pending actions

involving Lehman Brothers Holdings, Inc. ("Lehman") to the Southern District of New York.

Currently pending in the Southern District of New York is the Operative Pasterers4 action, which

was brought on behalf of purchasers of Lehman common stock holders and certain bond holders.

The Operative Plasterers action alleges claims under the Securities Act of 1933 ("1933 Act") and

the Securities Exchange Act of 1934 ("1934 Act"). In contrast, the Arkansas Plaintiffs brought

claims solely under the 1933 Act and allege claims on behalf of specific bond offerings. It can not

be reasonably disputed that the claims in the Arkansas Cases are much narrower in scope than

contained in the Operative Plasterers action, and that these claims can be litigated more

expeditiously in Arkansas as opposed to being mixed with the Operative Plasterers action. No

economy or efficiency, for the parties or judiciary, wil be achieved by consolidating the Arkansas

Plaintiffs currently have Motions to Remand pending before the United States District Courts for
the Eastern and Western District of Arkansas.

Operative Plasterers and Cement Masons Int 'l Assoc. Local 262 Annuity Fund v. Fuld, et. aL.,
08-CV-5523 (LAK)(S.D.N.Y)

2
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Cases to the Southern District of New York.5 Two of the nine actions subject to transfer are

individual suits pending in the United States District Court for the Northern District of California

("Northern Distrct of California"), and neither ofthose suits are class actions.6 The one remaining

action outside the Southern District of New York is pending in the Eastern District of New York.7

Defendants have failed to satisfy their heavy burden to show that common questions of fact

are so complex and the accompanying discovery so time-consuming that the purposes of § 1407

would be served thereby. To the contrary, transfer would only serve to materially delay the progress

of Plaintiffs' claims. Furthermore, whatever possibilities may exist for duplicative discovery or

pretrial proceedings can be minimized by alternatives to transfer. See, e.g., In re Ely Lily and Co.

(Cephalexin Monohydrate) Patent Litig., 446 F. Supp. 242,244 (J.P.M..L. 1978); see also Manual

for Complex Litigation Fourth, §20.14 (2004).

II. FACTUAL AND PROCEDURAL BACKGROUND

The Arkansas Plaintiffs filed their putative shareholder class action complaints against

individual defendants and separate groups of underwriter defendants in state courts in various

counties in Arkansas. Each of the Arkansas Cases are brought on behalf of a unique bond offering,

underwritten by a unique set of investment banks.

Despite having properly been filed in state court, Defendants removed the Arkansas

For example, the Eastern District of New York Plaintiffs' claims in Swiskay, do not name any of
the individuals who are movants in this Motion for Transfer as defendants and bring their action
on behalf of themselves and on behalf of purchasers of Preferred Series J Shares. (Swiskay,
Complaint ir 8-14,15).

Those cases were brought individually on behalf of the San Mateo Investment Pool, Case No.
3:08-CV-05353(N.D. CaL.) and Zenith Insurance Co., Case No. 3:08-CV-05352 (N.D. CaL.).

Swiskay, et. aL. v. Citigroup Global Markets, Inc., et. al., 08-CV-4600 (E.D.N.Y.)

3
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Cases to the United States District Courts for the Eastern and Western Districts of Arkansas. The

Arkansas Plaintiffs timely fied Motions to Remand, and are currently awaiting a ruling from those

courts. Thereafter, Defendants filed their Motion to Transfer and Coordinate or Consolidate with

this PaneL.

III. ARGUMENT

A. The Arkansas Cases Do Not Involve Extensive Questions of Fact
Common to the Cases Pending in the Southern District of New York.

Under 28 U.S.C. 1407, an action may be transferred to any district for coordinated or

consolidated proceedings "upon (the Panel's J determination that transfers for such proceedings wil

be for the convenience of parties and witnesses and wil promote the just and effcient conduct of

such actions." 28 U.S.C. § 1407(a) (emphasis added). Defendants devote considerable argument to

characterizing the separate actions as sharing a common nucleus of facts. However, Defendants fail

to address the issue that the actions brought by the Arkansas Plaintiffs are the only pending cases

asserting 1933 Act claims on behalf of these six specific bond offerings brought by purchasers of

those bonds. The Operative Plasterers action asserts both 1933 and 1934 Act claims (with the

varying burdens of proof, defendants and discovery) on behalf of common stock purchasers and

some bond holders. Similarly, the Eastern District of New York action asserts claims on behalf of

preferred stock holders. While the various actions may share a certain core of facts, the fundamental

differences in the actions are such that denial of the Defendants' Motion to Transfer the Arkansas

Cases is appropriate.

4
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B. Defendants Do Not Satisfy their Heavy Burden of Showing that the Common

Questions of Fact Are Sufficiently Complex and the Accompanying Discovery
Wil Be So Time-Consuming that the Purposes of §1407 Wil Be Served.

The existence of common facts is not determinative of whether transfer occurs. As this Panel

has frequently held, "(0 Jf course, transfer for coordinated or consolidated pretrial proceedings is not

mandated by a finding that common questions of fact permeate the actions. A transfer wil not be

ordered unless the convenience of parties and witnesses is served and the just and efficient conduct

of the actions promoted by such a transfer." In re Multidistrict Civil Antitrust Litig. Involving

Photocopy Paper, 305 F. Supp. 60,61 (J.P.M.L. 1969) (citations omitted). This is particularly true

when the number of actions is small, and in such instances movants bear a heavy burden to justify

transfer. As the Panel has observed,

The principle which emerged from Scotch Whiskey is that in order to demonstrate
that the just and efficient conduct of the litigation would be promoted by transfer
where only a minimal number of actions are involved, the moving party bears a
strong burden to show that the common questions of fact are so complex and the
accompanying discovery so time-consuming as to overcome the inconvenience to the
party whose action is being transferred and its witnesses.

In re Royal Am. Indus., Inc. Sec. Litig. ,407 F. Supp. 242, 243 (l.P.M.L. 1976), citing In re Scotch

Whiskey Antitrust Litig., 299 F. Supp. 543, 544 (J.P.M.L. 1969). See also In re Garrison Diversion

Unit Litig., 458 F. Supp. 223, 225 (l.P.M.L. 1978) (a movant is under "a heavy burden to show that

those common questions of fact are suffciently complex and that the accompanying discovery wil

be so time-consuming as to further the purposes of Section 1407."); In re Multidistrict Labor Litig.

Involving Iowa Beef Packers, Inc., 309 F. Supp. 1259, 1260 (l.P.M.L. 1970) ("As this litigation is

relatively small in scope, transfer under § 1407 would be inappropriate unless it involves exceptional

cases sharing unusually complex questions offact."); In re Monochloroacetic Acid Antitrust Litig.,

187 F. Supp. 2d 1381 (lP.M.L. 2002); In re Magic Marker Sec. Litig., 470 F. Supp. 862 (J.P.M.L.

5
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1979); In re Raymond Lee Org., Inc. Sec. Litig., 446 F. Supp. 1266 (l.P.M.L. 1978); and In re

Pension Fund Class Action Litig., 360F. Supp.1400 (l.P.M.L. 1973). Defendantshavenot alleged,

nor have they made any showing, that the issues present here are exceptional and unusually complex.

Indeed, transferrng the Arkansas Cases wil only serve to complicate and lengthen these actions by

adding additional parties, causes of actions, plaintiffs and discovery to the Arkansas Plaintiffs'

straightforward claims. Accordingly, transfer is not warranted.

This rule is applicable to securities litigation. For example, in Royal Am. Indus., this Panel

denied transfer oftwo securities class actions on the grounds that movants had failed to satisfy their

considerable burden of showing complexity and time-consuming discovery, despite the fact that the

two actions alleged identical claims under Section 1 O(b) of the Exchange Act of 1934. In re Royal

Am. Indus., Inc. Sec. Litig. ,407 F. Supp. At 243 . Moreover, "in addition to balancing complexity

and commonality against the convenience of parties and witnesses, the determination of whether

transfer of a minimal number of actions would promote the just and effcient conduct ofthe litigation

requires consideration of the relative effect on judicial effort." Royal Am. Indus., 407 F. Supp. at 243,

citing Photocopy Paper Litig., 305 F. Supp. at 62. "In deciding whether the overall expenditure of

judicial energies wil be minimized by transfer, the possibility of cooperation among the judges to

whom the constituent actions are assigned must be evaluated as an alternative." Royal Am. Indus.,

407 F. Supp. at 243. Although the actions before this Panel share claims stemming from the

Securities Act, Movants have failed to demonstrate that the complexity of these claims wil

necessitate time-consuming discovery. To the contrary, the Arkansas Plaintiffs anticipate that

discovery in their actions will be relatively simple (as compared to the Southern District of New

York actions) and wil be limited in scope to discovery surrounding six Registration Statements and

6
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Prospectuses. Further, there is no reason to expect the Arkansas Cases to be litigated for a lengthy

period given the paucity of issues in dispute. Accordingly, Defendants have failed to satisfy their

heavy burden of demonstrating that the judicial energies wil be conserved by the transfer and

consolidation of these actions.

C. Suitable Alternatives to Transfer are Available

There are less radical ways than transfer to insure that duplicative efforts, if any, are kept to

a minimum. See In re Eli Lily & Co. Patent Litigation, 446 F. Supp. 242 (l.P.M.L. 1978), where

the Panel stated,

We observe that suitable alternatives to Section 1407 transfer are available in order
to minimize the possibility of duplicative discovery. For example, notices for a
particular deposition could be filed in all actions, thereby making the deposition
applicable in each action; the parties could seek to agree upon a stipulation that any
discovery relevant to more than one action may be used in all those actions; and any
party could seek Orders from the three courts directing the parties to coordinate their
pretrial efforts.

446 F. Supp. at 244. Further, no benefit is obtained in transferrng actions to an inconvenient forum

where pre-trial proceedings wil be fundamentally different. Fujitsu, Ltd. v. Competitive Techs., Inc.,

196 F. Supp. 2d 1378 (l.P.M.L. Apr. 16,2002); accord In re Sears, Roebuck & Co. Bankr. Debtor

Redemption Agreements Litig., No. 1389,2001 U.S. Dist. LEXIS 975, at *3 (l.P.M.L. lan. 31,2001)

(transfer denied where "the factual scenarios in each action differ considerably..."); In re Royal

Regency, Mt. Vernon, Bishops Glen, North River & Mount Royal Towers Sec. Litig., No. 770,1988

U.S. Dist. LEXIS 17035, at *2 (l.P.M.L. Aug. 15,1988) (nine cases involving securities fraud

pending in five districts would not be transferred to a single district where the "great majority" of

parties opposed transfer; although "some factual overlap may peripherally link actions in different

districts, we are not persuaded that any such common factual questions wil predominate over

7
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extensive individual factual questions present in the action or actions in each district."). Based upon

the foregoing, transfer should be denied.

D. Th.eLack of Agreement Among Parties Mitigates Against Transfer

The preference of the majority of litigants should be afforded great weight. See In re

Asbestos & Asbestos Insulation Material Prod. Litig., 431 F. Supp. 906, 910 (l.P.M.L. 1977)

(finding that "virtual unanimous opposition ofthe parties to transfer" was a "very persuasive factor"

in transfer decisions). Plaintiffs believe that oppositions to the Motion to Transfer wil be filed in all

of the actions sought to be consolidated and/or transferred. Indeed, it is only Defendants who are

requesting this transfer to promote the just and efficient conduct of the actions. As shown herein,

however, there are simpler methods of addressing Defendants' concerns than by moving these

substantially different actions into multidistrict litigation proceedings.

iv. CONCLUSION

Based upon the foregoing, Defendants Motion to Transfer Pursuant to Section 1407 should

be denied.

8
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Dated: December 23,2008 Respectfully Submitted,

CAULEY BOWMAN CARNEY &
WILLIAMS, PLLC

By: f¿~JL ie. 'P~
Randall K. Pulliam
Marcus N. Bozeman
James L. Kauffman
Cauley Bowman Carney & Wiliams
11311 Arcade Drive, Suite 200
Little Rock, AR. 72211

(501) 312-8500

Attorneys for Plaintif Glen Deathrow,
Madeline Dimodica, Barbara Kattell, Rena
Caldwell, Cecil Mease, Henry Napierala,
Linda Napierala, Michael Shipley, and
Guy Warden

9
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the foregoing Opposition to Motion to
Transfer have been served on all parties specified in the attached Panel Service List in
accordance with Rule 5.2 of the Rules of Procedure of the Judicial Panel on Multidistrict
Litigation on this 23rd day of December, 2008.

¡W&/C.'P~
Randall K. Pullam

10
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Printed on 12/15/2008

Judicial Panel on Multidistrict Litigation - Panel Attorney Service List
for

MDL 2017 - IN RE: Lehman Brothers Holdings, Inc., Securities & Employee Retirement

*** Report Key and Title Page ***

Please Note: This report is in alphabetical order by the last name of 
the attorney. A party may not be

represented by more then one attorney. See Panel rule 5.2(c).

Party Representation Key
* Signifies that an appearance was made on behalf of the party by the representing attorney.
# Specified party was dismissed in some, but not all, of 

the actions in which it was named as a party.

All counsel and parties no longer active in this litigation have been suppressed.

This Report is Based on the Following Data Filers
Docket: 2017 - Lehman Brothers Holdings, Inc., SEC & ERISA

F or Open Cases
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Judicial Panel on Multidistrict Litigation - Panel Attorney Service List
Page I

Docket: 2017. IN RE: Lehman Brothers Holdings, Inc., Securities & Employee Retirement Income Security Act (ERISA) Litigation

Status: Pending on / /

Transferee District: Judge: Printed on 1211512008
ATTORNEY -FIRM REPRESENTED P ARTY(S)

Banca IMI S.PA,

Piazzetta Giordano

Dell' Amore #3

Milan, Italy 20112

=:;
Banca IMI S.P.A.

Bashian, James V.

LAW OFFICES OF JAMES V BASHIAN PC

500 Fifth Avenue

Suite 27000

New York, NY 10110

=:;Phone: (212) 921-4110 Fax: (212) 921-4249 Email: Jbashian~bashianlaw.com

Peyser, Anthony'

Caja de Ahorros Y Monte,

Plaza De Celenque 2

Madrid, E-28013 Spain

=:;
Caja de Ahorros Monte de Piedad de Madrid

Chepiga, Michael J.

SIMPSON THACHER & BARTLETT LLP

425 Lexington Avenue

New York, NY 10017-3954

=:;Phone: (212) 455-2000 Fax: (212) 455-2502 Email: mchepiga~stblaw.com

Ainslie, Michael L*; Akers, John F.'; Berlind, Roger So; Board of 
Directors Lehman Brothers

Holding, Inc.; Cruikshank, Thomas H.'; Employee Benefit Plans Committee; Evans, Marsha

Johnson'; Gent, Sir Christopher'; Goldfarb, David'; Grundhofer, Jerr A*; Hernandez, Roland

A.'; Kaufman, Henry'; Lehman Brother Holding, Inc. Employee Benefits Plans Committee;

Lehman Brothers Holdings Inc.; Lowitt, Ian'; Macomber, John D.'; O'Meara, Christopher M.';

Uvino, Wendy M.'

DZ Finanical Markets, LLC,

609 Fifth Avenue

New York, NY 10017-1021

=:;
DZ Finanica! Markets, LLC

Daiwa Securities 5MBC,

5 King William Street

London EC4N 7 AX, United Kingdom

=:;
Daiwa Securities 5MBC Europe, Ltd.

Eisenhofer, Jay W.

GRANT & EISENHOFER PA

485 Lexington Avenue

29th Floor

New York, NY 10017

=:;Phone: (646) 722-8500 Fax: (646) 722-8501 Email: jeisenhofer~gelaw.com

Rooney, Kathy; Stark, Jeffrey

Farrell, Scott J.

WOLF HALDENSTEIN ADLER FREEMAN & HERZ LLP

270 Madison Avenue

New York, NY 10016

=:;Phone: (212) 545-4600 Fax: (212) 545-4653 Email: farrell~whal1.com

Buzzo, Jo Anne'; Demizio, Linda'; DeSousa, Maria'; Fong, Monique Miller'; Rinehart, Alex E*

Fier, Seth D.

PROSKAUER ROSE LLP

1585 Broadway

New York, NY 10036

=:;Phone: (212) 969-3231 Fax: (212) 969-2900 Email: sfier~proskauer.com

Callan, Erin'

Hynes, Patricia

ALLEN & OVERY LLP

1221 Avenue of the Americas
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X ~ _ _ ~ _ _ _ _ _ ~ _ _ ~ - _ _ ~ _ _ ~ _ _ _ _ _ _ _ _ _ _  

In re: LEHMAN BROTHERS 
SECURITIES LITIGATION 

09  MD 2017 (LAK) 

New York, N. Y. 
March 2 ,  2009 
3 : 3 0  p.m. 

Before : 

HON. LEWIS A. KAPLAN 

District Judge 

APPEARANCES 

BERNSTEIN LITOWITZ BERGER & GROSSMAN 

BY: JOHN P. COFFEY 
Co-lead Counsel for Plaintiffs 

BARROWAY TOPAZ KESSLER MELTZER & CHECK, LLP 

BY: JOHN A. KEHOE 
Co-lead Counsel for Plaintiffs 

GIRARD GIBBS LLP 

BY: DANIEL C. GIRARD 
Attorneys for Plaintiffs 

SCHOENGOLD SPORN LAITMAN & LOMETTI, P.C. 

BY: CHRISTOPHER B. LOMETTI 
Attorneys for Plaintiffs 

DANIEL B. REHNS 

PEAFSON, SIMON, WARSHAW & PENNY 

BY: GEORGE TREVOR 
Attorneys for California municipal plaintiffs 

SIMPSON, THACHER & BARTLETT LLP 

BY: MICHAEL J. CHEPIGA 
Attorneys for Individual Lehman Brothers defendants 
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APPEARANCES 

GIBSON DUNN & CRUTCHER LLP 

BY: MARSHALL R. KING 
Attorneys for Defendant USB Financial Services 

ALLEN & OVERY LLP 

BY: PATRICIA M. HYNES 
Attorneys for Defendant Fuld 

TODD S. FISHMAN 

GAINEY & McKENNA 

BY: THOW%S J. McKENNA 
Attorneys for Plaintiffs 

WOLF HALDENSTEIN ADLER FREEMAN & HERZ LLP 
Attorneys for ERISA Plaintiffs 

BY: SCOTT J. FARRELL 

CARNEY WILLIAMS BATES BOZEMAN & PULLIAM, PLLC 

BY: J. ALLEN CARNEY 
Attorneys for WDAK and EDAK Plaintiffs 

POMERANTZ HAUDEK BLOCK GROSSMAN & GROSS LLP 

BY: JEREMY LIEBERMAN 
Attorneys for NDCA Plaintiffs 

LATHAM & WATKINS 

BY: MILES N. RUTHBERG 
Attorneys for Defendant Ernst & Young 

JAMIE L. WINE 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 

BY: MITCHELL A. LOWENTHAL 
Attorneys for bank defendants 

JOSEPH RUSSO, JR. 
Attorney f o r  American National Insurance Company 
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(Case called) 

THE COURT: Good afternoon everyone. The first item 

on my agenda is the subject of motions in cases that were 

transferred in. I understand that the motions in the Arkansas 

cases were to remand and that they have been withdrawn. But I 

infer from something else I read that there are motions in some 

of the California cases. who can enlighten me about that? 

MR. TREVOR: Good afternoon, your Honor. George 

Trevor, appearing on behalf of the City of San Francisco, City 

of Long Beach, County of Tuolumne, and the City of Fremont. 

As I think we said in our papers on Friday that we 

submitted to you, we are not formally transferred back here, 

but we are about to be. In fact, as of today the conditional 

transfer order in South San Francisco became effective. We did 

not oppose that. 

However, one of the things we wanted to raise with 

you, as we did in our papers, and as I believe do the other 

public entity defendants -- and Mark Molumphy of the firm 

representing some of the other California public entities were 

not able to get out yesterday, so he's not here -- we all 

intend to file motions for remand to California state court, 

where these cases were originally filed. 

AS we said in our papers, we would like the 

opportunity, once these cases are all consolidated back here to 

New York, to have those motions briefed and argued. 

SOUTHERN DISTRICT REPORTERS, P . C .  
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Case 1:09-md-02017-LAK     Document 73-6      Filed 04/13/2009     Page 4 of 34



1 

2 

3 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

2 2  

2 3  

932 rlehc 4 

THE COURT: The ground of removal was what? 

MR. TREVOR: I'll let the moving defendants address 

that. 

THE COURT: OK. 

MR. CHEPIGA: Michael Chepiga counsel for the 

individual Lehman Brothers defendants, most of the individual 

Lehman defendants. The grounds are that the cases are related 

to the Lehman bankruptcy proceedings which are going on in this 

district. 

THE COURT: Why, counsel, do you think there is a 

basis €or remand? 

MR. TREVOR: It has been briefed by the other public 

entities in the Northern District of California. We believe 

there is a basis. We are not formally back here at the point 

where we are, and we want to make that decision on whether or 

not -- are you putting Mr. Molumphy on the line? 

THE COURT: We're trying. 

MR. TREVOR: I think he also wants to address this 

issue as well as. 

THE COURT: I'm not going to hear from him. I am just 

going to let him listen, because it has not worked very well in 

the past. 

MR. TREVOR: We believe there are grounds that these 

cases should be, because they raise unique California state law 

claims based on the public entity danger under the California 

SOUTHERN DISTRICT REPORTERS, P.C. 
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government code sections that these actions were based upon, 

among other things. We believe there are grounds based on the 

unique nature of those claims for motion to remand. 

THE COURT: Let me ask what no doubt you will tell me 

is a stupid question, but more tactfully. Regardless of how 

special the California municipal law questions are, how does 

that bear on whether the cases are related to the Lehman 

bankruptcy? 

MR. TREVOR: How does that bear on them? 

THE COURT: Yes. 

MR. TREVOR: We would be prepared to address that in 

our briefs. We have not addressed that at this point, since 

we're not even back here yet. And three of our cases have not 

been removed. They are supposed to removed tomorrow from state 

court. 

THE COURT: I always look forward to education. YOU 

might focus on that. The last time I read the related to 

bankruptcy jurisdictional statute, it didn't say anything about 

except for interesting California law cases. 

MR. TREVOR: We would certainly focus on that, your 

Honor. If we make a determination that the motion for remand 

is not well taken, we would certainly inform your Honor of that 

immediately. 

THE COURT: OK. Now, you tell me that it is already 

briefed in some cases, right? 

SOUTHERN DISTRICT REPORTERS, P.C. 
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MR. TREVOR: In the County of San Mateo case and in 

the Zenith case, it was briefed before the Honorable Judge 

Conti in the Northern District of California. 

THE COURT: Maybe when HE comes out here in the fall 

we can get HIM to decide them. He's a regular visitor around 

September/October. 

MR. TREVOR: I understand. They were briefed by those 

plaintiffs in those cases about two months ago. 

THE COURT: What's the timing on the rest of the 

cases? 

MR. TREVOR: The South San Francisco case should be 

here within a week or two. The conditional transfer order 

became effective today. If removal is effected, as defendants 

informed me before this hearing, the other three cases 

be removed tomorrow. We do not plan to challenge the 

mor e 

your 

tional transfer. So I believe within the month, no 

six weeks, all these cases will be back here before 

Honor. 

THE COURT: There is no reason at all, is there 

these motions, if you're going to make them, can't he br 

before the cases are docketed here? 

that 

ef ed 

MR. TREVOR: No, I see no reason that couldn't be 

done. 

THE COURT: Why can't you get them briefed, if you're 

going to brief them, in whatever cases there are they are going 

SOUTHERN DISTRICT REPORTERS, P.C. 
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to be made in? 

MR. TREVOR: We would certainly be willing to do that. 

THE COURT: They are going to be briefed wherever the 

case is, California or New York or on the red-eye, but March 

23rd if you're going to make them. 

M R .  TREVOR: OK. If we're not going to make them, we 

will advise you before March 23rd of that fact. 

THE COURT: Very good. I appreciate that. 

Are there any other motions that are either pending in 

the transfer or to be transferred cases? 

MR. LOWENTHAL: Mitch Lowenthal. I want to make sure 

one thing is clear on the comment your Honor just made. Since 

these California cases will be removed to the extent they 

haven't been already, they are coming here, they should be 

briefed under Second Circuit law. You said something about 

whether in California, whether in New York, or on the red-eye. 

THE COURT: This is not a big problem. You can cite 

the Second Circuit cases and the Ninth Circuit cases in the 

same footnotes. 

MR. LOWENTHAL: We put in papers to your Honor saying 

that we intend to put a submission in under Second Circuit law. 

I'm frankly saying it more for the benefit of my colleague. 

Our position is that they should be briefed under Second 

Circuit LAW. 

THE COURT: Look, whatever briefing is going to be, if 

SOUTHERN DISTRICT REPORTERS, P.C. 
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it's not on my desk by March 23rd, it's not going to be read. 

So there we are. Are there any other transfer motions or 

motions in transferred cases that I don't know about? 

The next thing I wanted to take up was the matter of 

individual actions. I'm sure 1 could have figured this out if 

I had enough time, but 1 didn't. Which cases are the 

individual actions as opposed to class actions? 

MR. TREVOR: George Trevor again, your Honor. I can 

address that. The individual actions that I know of, and there 

may be others, and maybe others in the court can address those, 

are the four that I mentioned. Also there is a County of San 

Mateo. 

THE COURT: Slow down. I want to have a list. There 

is San Mateo. There is Zenith, is that right? 

MR. TREVOR: zenith. 

THE COURT: Go ahead. 

MR. TREVOR: City of South San Francisco. 

THE COURT: Yes. 

MR. TREVOR: City of Long Beach, City of Fremont, 

County of Tuolumne. These are not cases we represent, but I 

know they are being filed: City of Burbank, City of 

Buenaventura, City of Auburn, and there is also a Monterey 

County. Those are the individual actions, all of them brought 

by public entities in California. 

THE COURT: Are there any others? 

SOUTHERN DISTRICT REPORTERS, P.C 
(212) 805-0300 
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MR. RUSSO: Your Honor, i f  I may approach the Court. 

My name is Joseph Russo, Jr. I just want to make you aware 

there is another independent action. I was not aware that we 

had a transfer order on the case, but I was apprised by defense 

counsel that that had happened. It's American National 

Insurance Company matters that are pending in the Southern 

District of Texas. 

THE COURT: Thank you. All these individual actions, 

are these equity cases, debt cases, mortgage-backed securities 

cases, or something else? 

MR. RUSSO: I believe our case has both equity and 

debt, your Honor. 

MR. TREVOR: The cases by the public entities that I 

represent are all debt securities. I cannot speak to the other 

California public entities, but the four that we represent are 

all debt securities. One, excuse me, Long Beach, is commercial 

paper issued by Lehman. 

THE COURT: Thank you. 

MR. LIEBERMAN: Your Honor, my name is Jeremy libber 

man. I'm standing in for M r .  Molumphy. I'm with the Pomerantz 

firm. We represent plaintiffs in the San Mateo County, the 

Zenith case, Monterey County, the City of Burbank, City of 

Buenaventura, City of Auburn. We believe they are all debt 

cases. 

THE COURT: In papers that I think came from Mr. 

SOUTHERN DISTRICT REPORTERS, P.C. 
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Coffey's office, or maybe this is an amalgam of stuff that came 

from his office and Mr. Chepiga, 1 came away with the idea that 

there is a proposal essentially to stay the individual actions 

except for motions to dismiss that are on grounds unique to 

those actions and to the extent that of course in those actions 

they would be entitled to participate in discovery consistent 

with the overall framework that's already been set up, that is, 

under the aegis of the lead plaintiffs and executive committee. 

I would certainly be happy to hear anybody's comments on what 

those motions might be and the proposal. 

MR. CHEPIGA: Your Honor, Michael Chepiga. I believe 

our proposal was to brief the common questions on motions to 

dismiss the class actions, and if there were individual actions 

remaining after that with unique issues, we would then brief 

those separately. But the important thing was that discovery 

would proceed, our witnesses get deposed once and discovery 

would proceed in the consolidated fashion that I think you have 

prescribed. 

THE COURT: Except you have the PSLRA stay in most of 

these cases, right? 

MR. CHEPIGA: Yes, your Honor. 

THE COURT: Your conception is round one of motion 

practice with respect to the consolidated amended complaint, 

which you apprehend may be dispositive if you prevail as to all 

the individual actions? 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 
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MR. CHEPIGA: It may be on certain claims, certain 

issues, yes, and maybe completely as to some of the cases. 

MR. TREVOR: George Trevor on behalf of certain 

California public entities. We believe that there are unique 

issues, as I mentioned to you, as to the remand. That also 

applies to, we believe, the motion to dismiss, particularly as 

to the public entities. 

There are many different issues, particularly as to 

reliance. Many of our clients interacted personally day to day 

with Lehman Brothers' institutional desk and other Lehman 

personnel and that does not arise in the class action. So we 

believe basically it's premature to know that. 

In terms of discovery, certainly discovery has to be 

coordinated. We cannot be having people go off in all 

different directions in discovery. We certainly recognize that 

fact that the discovery needs to be coordinated. But as to the 

motions to dismiss, I think counsel's suggestion is premature 

at this juncture. 

THE COURT: It's not premature. It may not be a 

winning suggestion. 

MR. TREVOR: We believe there are unique issues. 

THE COURT: I don't think we could well argue about 

whether we should take that motion first after we do yours 

first . 

MR. TREVOR: The first motions we believe we will file 

SOUTHERN DISTRICT REPORTERS, P. C 
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on, as you told us, March 23rd is motions for remand. Assuming 

it doesn't remand, we believe there are unique issues that do 

not involve the class action, which, as counsel just recognized 

or your Honor recognized, are covered under the PSLRA, which 

our claims are not. 

THE COURT: Your claims are not covered by the PSLRA? 

MR. TREVOR: No. They are not class actions. They 

are individual actions brought by public entities. 

THE COURT: What I understood Mr. Chepiga to be 

saying -- I'll add some hypothesis that he may or may not have 

in mind. Suppose for the sake of argument that it is part of 

his motion to dismiss that whatever registration statements, 

prospectuses, written documents there are did not contain a 

misstatement of a material fact or omit to state any material 

fact that was necessary to make what was said not misleading. 

I understand him to be saying let's do that motion 

first because certainly, to whatever extent the California 

municipalities are asserting claims based on disclosure 

documents, that motion may well be dispositive of their claims 

of that nature, too .  Granted, you may have some other kind of 

claims based on oral misrepresentations, alleged oral 

misrepresentations, but at least it takes care of that whole 

piece of the case if he prevails. 

MR. TREVOR: We don't disagree with that analysis. We 

would say that that would be a portion, though, only of our 
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case. Another thing I will point out is that we have named 

Ernst & Young. I understand in some of the class actions Ernst 

& Young was not named as a defendant. That will raise separate 

and distinct issues. 

But no, your Honor is correct that there will be 

common issues as to the common disclosure documents and 

whatnot. 

input to lead counsel heard when those briefs are heard, and 

those briefs could certainly go forward as to other aspects. 

We don't want to delay this litigation. We think it should 

nave forward. I don't disagree that there are certainly common 

issues present here. 

We would obviously want to work with and have our 

THE COURT: Do all of the California public entity 

cases have all the misrepresentation claims in them? 

MR. TREVOR: I know ours do. I can't speak for other 

public entities. Counsel may want to speak to that. 

THE COURT: Mr. Lieberman, do you know? 

MR. LIEBERMAN: Sir, I don't know. 

THE COURT: I'm not faulting you. You got kind of 

thrown in here in the snowstorm. I understand. Does anybody 

else know? Do the defendants know? 

MR. RUTHBERG: Miles Ruthberg for defendant Ernst & 

Young in the individual actions in California. I believe all 

those complaints are based on misrepresentations at bottom. 

There are some California state law claims pleaded in those 
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cases, but they are all based on misrepresentations, as we 

understand it. 

THE COURT: Sure. But the question was oral or 

writ ten. 

MR. TREVOR: To a great extent it is based upon 

written misrepresentations, but there were also oral 

14 

representations made to at least the City of Long Beach and 

City of Fremont. 

THE COURT: The nature of those were what? 

MR. TREVOR: The nature of those was as to the 

financial condition and soundness of Lehman Brothers. For 

example, the City of Long Beach purchased almost 20 million of 

commercial paper approximately ten days or maybe it was two 

weeks before the bankruptcy based upon, and that is in the 

complaint, certain recommendations made to them by persons at 

the Lehrnan institutional desk in San Francisco. 

THE COURT: I'm sure you will be able to show it was 

fully privy of the financial condition of Lehman. 

MR. TREVOR: Obviously, that would not affect Ernst & 

Young. Ernst & Young is as to written representations made in 

their audit opinions. I would concede that point as to Ernst & 

Young. 

THE COURT: I'll think about it some more, but I'm 

sort of inclined to stage the motion practice to take the 

written misrepresentation motions first and see how that shakes 

SOUTHERN DISTRICT REPORTERS, P . C 
(212) 805-0300 

Case 1:09-md-02017-LAK     Document 73-6      Filed 04/13/2009     Page 15 of 34



1 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

9 32rl ehc 15 

out .  But I want to have the opportunity to look at the 

California complaints as they come in, so I'm going to hold off 

on doing anything definitive about that. 

MR. TREVOR: Thank you, your Honor. 

THE COURT: Anything else on that subject that anybody 

wants to raise? 

MR. COFFEY: Your Honor, if I may, John Coffey on 

behalf of lead plaintiffs in the debt equity case. One of the 

blanks missing in our proposed order is who would be liaison 

counsel if we are going to do that. 

THE COURT: Who and what. I don't remember having 

provided for one. 

MR. COFFEY: I know that, your Honor. It's in our 

proposed order. I merely suggest that that is an open issue if 

we are going to go that way, and if so, who is it going to be. 

I know several of the lawyers for the individual actions have 

lobbed emails in to us asking for us to somehow suggest them. 

That's not our job. 

I think the use of a liaison counsel was extremely 

successful in the WorldCom case in terms of reducing the 

communications level and enhancing coordination. So an open 

issue, if your Honor were to accept that model, would be for 

the individual action counsel themselves to offer someone up to 

fill that role to coordinate with us. 

THE COURT: What's the job? 

SOUTHERN DISTRICT REPORTERS, P.C. 
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MR. COFFEY: The job is to disseminate information out 

from lead counsel. For example, I would rather on behalf of 

the class plaintiffs send a draft set of interrogatories -- 

that's a bad example -- a document demand to the lead liaison 

counsel and have that person deal with all the individual 

actions. We don't want to be the housekeeper for all the 

individual actions. Likewise, the liaison counsel gathers the 

comments from all the individual action plaintiffs and feeds 

them to us for our input. 

We used to have weekly calls every Monday afternoon 

with the individual actions. It was the liaison counsel who 

got those folks together. In that case there were a heck of a 

lot more individual action cases than we have here, thankfully. 

But it was to keep lead counsel from being bogged down by 

devoting a substantial part of their effort to the care and 

feeding of individual actions. That's how that worked out. 

At the end of that case in WorldCom, I believe the 

liaison counsel was able to tax the individual actions for the 

time he had spent in that case doing that job. 1 can tell you 

from personal experience it was enormously helpful both for 

disseminating information out to the individual actions and to 

also gather comments to come back. We fully intend to have the 

individual actions engaged in the formulation of discovery. 

THE COURT: Don't you have the same issue with the 

bondholders? 

SOUTHERN DISTRICT REPORTERS, P.C. 
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MR. COFFEY: We don't. We represent bondholders. 

THE COURT: That's your view of it. 

MR. COFFEY: I did as of the last order I read. 

THE COURT: Of course, and that has been my view of it 

But you have some other people who take a different up to now. 

view. 

MR. COFFEY: If we want to go back and revisit what 

your Honor sagely decided last time we were here, I guess we 

could to that. We can pull out the losses and do all of that. 

But we have filed a complaint. Obviously, we took your Honor's 

admonition. I hope you found it to be shorter, at least until 

you looked at the appendix. 

THE COURT: Until I looked at the last page. 

MR. COFFEY: we cut it down by a third. So we have 

the bond claims. We have bond plaintiffs with millions of 

dollars in losses. we are pressing forward. We are awaiting 

the motion to dismiss. The bondholders from Arkansas can rest 

assured that we are going to prosecute these claims vigorously. 

In terms of administration and overhead, we've got an 

executive committee that's already working. It's already 

yielding efficiencies. For example, we are jointly going to 

retain bankruptcy counsel to keep an eye on things there, as 

opposed to having three different bankruptcy counsel. That's 

working. It's good enough. 

The only other tweak to the superstructure of the case 

SOUTHERN DISTRICT REPORTERS, P.C. 
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that we would very much urge your Honor to do is to appoint 

liaison counsel for the individual actions. Frankly, I don't 

want to have keep track of five or six or ten or twelve 

different sets of lawyers to make sure that they got a copy of 

something that your Honor asked me to disseminate to all 

plaintiffs' lawyers. 

I didn't put it in this draft order, but in WorldCom 

we had a website. ~ l l  of the individual action counsel were 

deemed on notice every time we posted something to that 

website. We've done that here now. 

THE COURT: We have ECF, too. 

MR. COFFEY: We do. Actually, we have come a long way 

in the five or s i x  years since that order was entered. But 

liaison counsel, if your Honor, I'm happy to talk more about 

the benefits of it. We really think it worked well and we 

would like to see it used here as well. 

THE COURT: Thank you. 

M R .  TREVOR: I want to briefly address those comments. 

There is not nearly the number of cases that were involved in 

WorldCom. I read that decision by Judge Cote. I believe there 

were 50 or 60 different individual actions. Here I think we 

are up to about 10. In fact, there are only really two firms. 

There are other firms on each complaint, but there are two 

firms basically representing these groups of public entity 

defendants, and the firms have worked closely together in the 

SOUTHERN DISTRICT REPORTERS, P . C .  
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past and I'm sure we can work together in the future. 

1 9  

I don't see there being a need to appoint some 

leadership structure at this point. We are certainly cognizant 

of the fact that we are not going to waste people's time. We 

also do represent public entities individually. We have been 

retained by city councils, by county supervisors. They have 

asked us to advance their interests in this litigation, which 

we plan to do. And we will also work efficiently and 

judiciously with all counsel. But we don't believe there is a 

need to impose some structure upon the public entity plaintiffs 

at this time. 

THE COURT: The two firms to which you referred are 

what? 

MR. TREVOR: My firm is Pearson, Simon, Warshaw & 

Penny. The other firm is Cotchett, Pitre & McCarthy. 

MR. COFFEY: Your Honor, there is a third lawyer in 

the courtroom, Mr. Russo. That's a third law firm. There may 

be more coming. 

M R .  TREVOR: That is, I believe, and Mr. RUSSO can 

address that, an individual plaintiff, not a public entity 

plaintiff, out of Texas. I was not aware of that case until 

today . 

THE COURT: Mr. Trevor, given that you and the 

Cotchett firm are working so wonderfully together, if I were to 

adopt counsel's suggestion and appoint one of you, you or your 

SOUTHERN DISTRICT REPORTERS, P.C. 
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colleague, in this liaison role to basically be the voice 

within the plaintiffs' counsels of the individual cases, that 

really wouldn't be too hard, right? 

MR. TREVOR: We would ask either that neither firm or 

both be appointed in that role, and we will work together. 

That's what we said in our papers filed on Friday. There are 

some individual issues, particularly South San Francisco has 

some interests very diverse to the County of San Mateo, as the 

complaint reveals. They certainly would not be comfortable. 

But we would certainly be able to work with them. We 

would recommend that either both firms be appointed as liaison 

counsel and we will handle all the public entity plaintiffs who 

come out of California to this court, or we just stay with the 

structure now. 

THE COURT: If I did that, it would also be to speak 

on behalf of other pr 

MR. TREVOR: 

want to speak for him 

vate actions, like Mr. Russo's. 

I'll let Mr. Russo address that. I don't 

MR. RUSSO: Your Honor, as I haven't really seen the 

transfer order, I'm just assuming that we are here. My 

instructions weren't to make an appearance. But since we are 

discussing these issues, there are some concerns that we have 

kicked around about the proposal where we have one individual, 

one firm, representing many different cases. 

There are a lot of different issues in these different 
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cases. Out of Texas we have different laws. Aider or abettor 

comes and issue. We have Ernst & Young as well, and then we 

have securities purchases that predate the class. So there are 

different issues that are going to have to be worked through. 

I can't tell your Honor and represent LO you today that we are 

perfectly comfortable with one liaison counsel representing 

every individual plaintiff. 

THE COURT: There is a difference between representing 

in perhaps the sense you mean it and what Mr. Coffey is talking 

about, as I understand it. 

Mr. Lieberman. 

MR. LIEBERMAN: Your Honor, once again filling in for 

the Cotchett form, we certainly agree with Mr. Coffey that the 

proper way to go ahead is to have liaison counsel representing 

individual actions. We see now there are three different firms 

in the mix, and we don't know what other firms are going to 

come out and file complaints. Already we have three actions 

before your Honor. 

We suggest that our firm be appointed as liaison 

counsel. One of the funds that we represent has a $155 million 

loss related to its investments in Lehman. We think that that 

far outweighs any of the other actions filed here. 

We certainly don't purport to represent the other 

individual actions and we don't want to take anyone's 

relationship with their clients. We have no interest in 
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getting involved in that. It's a matter of coordination, it's 

a matter of administration. We feel that we can provide that 

role and we think it is necessary, your Honor. 

MR. COFFEY: Your Honor, the term "representation" has 

been thrown around. Liaison counsel is not going to represent 

anyone but their own clients. It's coordination. A good 

example is document demands. We send it to one person. Class 

counsel have a lot to do. They will send it to help the IAs. 

That liaison counsel farms it out to everyone here who is an 

individual action. That person gathers the comments and gives 

them to us. It's to relieve class lawyers of the requirement 

to tend to the individual actions. 

Just to be clear, these conference calls we have, we 

had during WorldCom, everyone who wanted to play could be on 

the call. 

on doing and they said, hey, that sounds good to us, and if 

they had a comment, we were welcome to get it. But it is an 

issue of relieving the burden on class counsel, frankly, and it 

is more communication and pipeline. There is no representation 

other than that. 

We basically briefed everyone what we were planning 

THE COURT: Anyone else want to be heard on this? I'm 

inclined to do something along these lines. Whether it will be 

a one-headed or a two-headed or three-headed monster remains to 

be seen. But I am. 

Is there anything else that we can usefully accomplish 
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today? 

23 

MR. CHEPIGA: Your Honor, Michael Chepiga. Forgive me 

if this is clear to everybody but me. I understand by March 

23rd, if there is to be a remand motion, we will have it. 

Would your Honor like to set a schedule for response to that, 

or were you envisioning simultaneous briefing? 

I don't know exactly what arguments -- 

The problem is 

THE COURT: You can't brief it if you don't have it. 

What do you need? 

MR. CHEPIGA: We don't need long. 20 days is 

sufficient. Or more if you would like. 

THE COURT: This is supposed to be a slam-dunk for 

you. At least your brief said so. 

MR. CHEPIGA: We can do it quickly, your Honor. 

THE COURT: April 13th for response. 

MR. CHEPIGA: That would be fine. Thank you. 

THE COURT: And reply. 

MR. TREVOR: Reply we can do within a week. 

THE COURT: April 20th. 

MR. TREVOR: Thank you, your Honor of. 

THE COURT: Anything else? 

MR. CARNEY: Your Honor, two issues quickly. Allen 

Carney for the Arkansas actions. Three quick issues. One, I 

just want to confirm that indeed our motions to remand have 

been withdrawn. 
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Secondly, two minutes of background here, your Honor. 

I certainly have reviewed all the filings or a large measure of 

them, and I am mindful of your comments to the counsel at the 

January 8th hearing on the issue of consolidation. Two 

important points, your Honor. 

On the issue of the inherent conflict between 

Securities Act claims brought by bondholders and Exchange Act 

claims brought by common shareholders that were discussed at 

length in the briefing, I think there is a real risk that if 

the executive committee does not have an appointee who 

exclusively represents Securities Act claims on behalf of 

bondholders, there is a risk of marginalization of those 

claims. 

Certainly in this instance, with the hundreds of bond 

offerings that the company did during the relevant period, 

we're talking about hundreds of billions of dollars worth of 

potential damages. I don't think it is a stretch to say that 

at the end of the day if plaintiffs are successful, a lion's 

share of the damages is going to go to bondholders, and they 

are entitled to a dedicated voice on the executive committee. 

I would propose that my firm be appointed to the 

executive committee. We're not Johnny-come-latelys here, your 

Honor. We filed the very first cases alleging Securities Act 

liability on behalf of bondholders. 

THE COURT: Tell me your name again, please. 
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M R .  CARNEY: Allen Carney. 

THE COURT: If I understand your thesis correctly, it 

is that the lion's share of the damages, if any, to be had in 

this case are attributable to the bonds, and for some reason 

therefore the lead counsel, who also represent equity, would be 

likely to do things that would minimize their recovery here, 

essential-ly to spite the bondholders. Is that about the size 

of it? 

MR. CARNEY: I am not suggesting that that would be 

the outcome. I am suggesting that based on the number of cases 

we cited, the best practice to ensure that there is no 

appearance of problems and so you don't face the hurdles at the 

class certification and at the settlement proceedings, it's 

best to have someone sitting there at the table who says 1 only 

represent bondholders, that's the exclusive nature of my 

loyalties, and I think that we should incorporate this strategy 

in the prosecution of the action. 

MR. COFFEY: There is no need for that, your Honor. 

First of all, the law of the circuit, Hevesi v. Citicorp., is 

clear that you can have a pure equity lead plaintiff, as New 

York State was in WorldCom, and have them be lead plaintiff for 

bond and Securities Act claims. 

Of course, here we don't have that situation. We have 

four or five, between the lead plaintiffs and the named 

plaintiffs, pure bond purchasers. By my count we have I think 
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6% million in losses for the lead plaintiffs and named 

plaintiffs. I think the largest that any of the Arkansas 

plaintiffs has is about 50,000. So our plaintiffs are highly 

motivated to maximize the recovery for the bond purchasers. 

To go back to the example I just brought up, WorldCom, 

pure stock lead plaintiff, 6 billion in recovery, well over 5 

billion went to the bonds. Why? Because that was consistent 

with the fiduciary duty of the lead plaintiff. So we've got it 

covered. If he wants to object because he thinks we didn't do 

a good job, he will have that right. 

THE COURT: I don't see it, Mr. Carney. 

MR. CARNEY: Thank you, your Honor. 

THE COURT: Thank you. 

MR. CARNEY: If I can make another point. This one 

perhaps will be better received. In the operative complaint 

before the Court now -- if I'm wrong, I apologize, and I'm sure 

my colleague will stand up -- there are no Securities Act 

claims brought on behalf of bondholders for purchases prior to 

either the 13th or 15th of February 2007. 

Four of the six Arkansas actions involved purchases 

prior to that date. So as we stand here today, it appears as 

if investors who purchased prior to the middle of February 

2007, their claims are extinguished for not being prosecuted. 

We would ask that the Court appoint us to represent those 

investors, who as we sit here today have no means of recovery, 
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do not have a cause of action. 1 think it is unfair to exclude 

that segment of the population. 

We are probably talking about 200 different offerings 

in that period of time, and we will argue forever about what 

the appropriate statute of repose is. But under any scenario 

it's more than a hundred offerings which right now no claims 

are being brought on behalf of. 

MR. COFFEY: Your Honor, I'm going to speak briefly 

because I think the folks at the back table want to be heard on 

this. You appointed us lead plaintiff. We took a look at what 

was consistent with what we viewed as the evidence we had 

uncovered and our obligations as officers of the court, and we 

filed the complaint we filed. 

Counsel is correct, we started our period February 13, 

2007. And he's right that as to purchases and offerings prior 

to that, our complaint does not cover that. But I believe some 

of the defendants have a view on whether that entitles these 

folks to go forward. I don't take a position on that. 

MR. LOWENTHAL: Mitch Lowenthal for many of the banks. 

I will respond. We have been here I don't know how many times, 

actually even before some of the banks were named, and the 

Court addressed lead plaintiff and lead counsel motions. As 

the statute requires, it was based upon nationwide notice that 

there was a proceeding here involving Lehman securities and 

that there would be the appointment of lead plaintiff and lead 
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There was an initial appointment, as I understand it, 

of Mr. Coffey's firm, and then there was a hearing in January 

in which your Honor expanded that to deal with additional 

cases. At no point did anyone from -- it's the same firm that 

filed all six cases in six different counties in Arkansas -- 

anyone there show any interest in participating in this 

process. 

We now have an amended complaint. Obviously, what 

happened is they moved to remand, the remand motions were not 

granted. The MDL panel said these cases belong in federal 

court. The MDL panel said your Honor should hear them. They 

now agree that these cases belong in federal court. So here we 

are. 

I have to say this is the first moment that I have 

heard that there is anything like hundreds of offerings that 

they want to step into and start arguing about. Each one of 

these complaints that were filed in Arkansas deals with a 

single offering in which one plaintiff, and in one instance I 

can think of two plaintiffs, bought $30,000 or so worth of a 

particular Lehman security. I don't have them all, frankly, in 

my head. 

We're here now, which Mr. Coffey has just said. On 

behalf of a committee your Honor appointed, they made a 

determination as to what the claims that the class was bringing 
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would consist of. The plaintiffs elected not to sue Ernst & 

Young. I don't think we would be seriously here arguing that 

there should be a separate class lead plaintiff and lead 

counsel to sue Ernst & Young when the lead plaintiff has 

obviously made a judgment that they are not going to sue them. 

The head plaintiff also made a judgment about what the 

appropriate period is within which to bring claim here. If any 

of the Arkansas plaintiffs wish to pursue their claims, they 

have every right to. They just don't have the right to bring 

them as class actions on behalf of offerings they didn't 

participate in and on behalf of people that they don't 

represent. That's, frankly, the practical response. 

The technical response, which I will offer because 

it's relevant, is it's not a prize one gets because you show up 

to become a lead plaintiff and lead counsel. No certifications 

were filed in these cases, as required by the PSLRA. They 

never submitted a notice to tell people that they were 

interested in bringing class claims on behalf of even the 

offerings that are at issue in the six complaints they filed, 

let alone however many hundreds more we heard about today. 

That is something that is being proposed, to my knowledge, for 

the first time in the confines of this courtroom. 

That isn't how it works under the statute. That's why 

lead plaintiff had to send notice publicly to the world, and 

there was a public process by which people could compete both 
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in terms of clients and counsel. The purpose of the statute is 

so that there are judgments being made about what claims to 

pursue and, by implication if not express statement, what 

claims not to pursue so the defendants aren't burdened with 

dealing with them. 

THE COURT: Thank you. 

MR. CARNEY: Your Honor, first of all, of course the 

banks don't want to defend more claims. That should not be a 

surprise. I don't think it is to anyone in the room. 

Secondly, at the moment we filed our complaints, there was no 

complaint on f i l e  that brought section 11 claims on behalf of 

bondholders. 

I wasn't a participant at the hearing in January, but 

as I understand the arguments that were made, there was a great 

deal of turmoil about the sufficiency of the notice and whether 

the notices even identified Securities Act claims and therefore 

lead counsel would be entitled to bring those. I am proceeding 

as if that is water under the bridge, your Honor. But there 

was nothing nefarious about our conduct here. 

When we filed the complaints, we were the only ones 

with those claims. That i s  I think an undisputed fact. Here 

we have the reality that a large segment of investors -- and I 

appreciate Mr. Coffey's decision about when to begin his class. 

That goes back to my concern about wanting an absolutely 

dedicated section 11 voice on the executive committee. 
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THE COURT: That dog isn't going to hide. The fact of 

the matter is that anybody on the plaintiffs' executive 

committee understands that the section 11 claims are inherently 

easier to prove and more likely to produce a recovery than 

anything else. It just stands to reason that the fact that 

somebody may not be pursuing solely section 11 claims but is 

pursuing also '34 Act claims just doesn't advance your argument 

at all. It's got no traction. 

MR. CARNEY: OK, your Honor. Then I'll proceed with 

the second component, and that is the fact that there is a 

group of investors, perhaps investors who have invested in more 

than 200 separate offerings, that are now being excluded from 

this litigation. That's unfair. 

THE COURT: How are they being excluded? 

MR. CARNEY: Because no one is asserting their claims. 

No one is bringing a Securities Act claim. For example, as we 

go through my list of clients here, no one is bringing a claim 

on behalf of Ms. Caldwell and the class she seeks to represent; 

on behalf of Mr. Meese -- 

THE COURT: We are not talking about the class she 

seeks to represent. We're talking about Ms. Caldwell, whoever 

she is. Does she have a complaint on fi e asserting her claim 

with respect to these earlier offerings r not? 

MR. CARNEY: Yes, your Honor, until the moment you 

signed the motion of consolidation, I suppose. 
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THE COURT: What makes it disappear at that moment? 

MR. CARNEY: The fact that it is consolidated and the 

fact that the consolidated complaint does not assert claims on 

her behalf. No discovery will be done on her behalf. Any 

settlement, there is no real set of circumstances where she 

would be included in a recovery. The lead plaintiff structure 

is not asserting her claim. So we have the situation that 

there is no one asserting claims -- 

THE COURT: Your argument, I take it, would be that 

her individual claim, to whatever extent it asserts an 

individual claim that is not covered by the class action 

complaint, ought not to be consolidated except perhaps for 

pretrial proceedings, and you ought to have a right, if you can 

get to the jury on it, to go to trial on her individual claim 

as to the earlier o€€ering, and then you're fully protected, 

right? 

MR. CARNEY: She would be protected, but the claims 

that we brought on behalf of her and every other purchaser in 

that offering -- she is my direct client. Certainly I have the 

attorney-client relationship with her and I am obligated to 

protect her interest. However, every other purchaser in that 

offering is in the same situation. 

That is, if we proceed as my colleagues in this room 

want to, their claims are dissolved forever, no one is bringing 

them. They, too, bought at par or thereabouts, and now their 
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investments are worth zero. It is improper for them to be 

forestalled or precluded from asserting those claims. 

THE COURT: What makes it improper? Isn’t it inherit 

in the P S L m  that whoever controls the litigation, which is 

ultimately decided by a court but there are various 

presumptions that govern it, controls what claims are asserted 

on behalf of classes? 

MR. CARNEY: Your Honor, I do not think it is that 

clear. In other instances I am familiar with, when lead 

counsel selects a particular class period and a second investor 

seeks to expand it, they are allowed to retain their own 

counsel on behalf of a class who purchased in that separate 

period. 

THE COURT: If you want to make some motion, make it. 

M R .  CARNEY: OK. Thank you. 

THE COURT: Thank you. 

Anything else, folks? Thank you all very much. 

(Adjourned) 
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